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award on SCPIE, if upheld, should be
under $10 million after taxes and rein-
surance. A.M. Best concluded that this
net result should not have an adverse
impact on SCPIE’s overall financial
condition, which prompted the com-
pany to affirm the A+ rating.

AMA urges ﬁhysiciuns
to protect themselves
against PPO fraud

he AMA and the American Hospi-

tal Council have uncovered a
widespread practice among insurance
companies that may have cost physi-
cians and hospitals throughout the
country millions of dollars.

Plans pretending to be PPOs have
sent discounted payment to physicians
when they should have paid them full-
price indemnity rates.

To avoid paying physicians full fees
for services, some insurance companies
contact PPO brokers, which have ac-
cess to lists of PPOs, their discount
levels, and contracted physicians. The
insurance plan then fraudulently dis-
counts payments based on the rates
physicians receive from PPOs. Al-
though it is unclear how widespread
the practice is in California, attorneys
for the AMA and the CMA recom-
mend that physicians with PPO
contracts take the following steps to
protect themselves:

e Review the terms of each contract
to ensure that the PPO is not per-
mitted to sell the discount to other
plans and to verify that the PPO is
obligated to use financial incen-
tive, directories, and other
methods to steer patients to pre-
ferred providers.

¢ Audit files to ensure that discounts
are appropriate, and reject any at-
tempt to secure a discount for
patients who are not members of
the contracted PPO.

e Compare the information on the
plan’s Explanation of Benefits
(EOB) form with that received
from the patient at the time of the
initial treatment, and call the plan
to verify the terms for the patient’s
coverage if the information on the
EOB form contradicts informa-
tion the patient provided.
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607 S. Hill St., Sulte 610
Los Angeles, CA 90014

Legal Counsel For The Physician

y name is Henry Fenton. I am an attorney
with over 22 years of litigation experience, and
I specialize in the representation of physicians.

Whether it’s a Medical Board of
California defense or a dispute over staff
privileges, a Medicare or Medi-Cal audit or a
malpractice defense, we have the experience
and the expertise to advise and represent you.

What’s more, we will counsel you on
legal issues related to the business operation
of your practice. We emphasize the practice
of preventive law. [ invite you to call our
offices for a legal checkup of your profes-
sional practice.

The Law Offices of Henry R, Fenton

11845 W. Olympic Blvd., Suite 600
West Los Angeles (310) 312-3838
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recent case involving the Medical

Board of California (MBC) re-
flects the conservative approach of
California appellate courts to physician
rights. In the case of Kenneally vs.
Medical Board of California, the Cali-
fornia Court of Appeal rejected the
contention that physicians should be
entitled to at least as much procedural
protection as lawyers in the face of
disciplinary proceedings.

The California Court of Appeal
reversed a decision of a Superior Court
that Dr. Kenneally had the right to take
depositions in an MBC administrative
proceeding charging him with gross
negligence and incompetence.

The law currently provides that
physicians facing disciplinary proceed-
ings before the MBC are entitled to
notice and an evidentiary hearing, but
are entitled to only limited rights of
discovery to prepare for the hearing. In
contrast to cases involving attorney dis-
cipline, where all the rights of civil
discovery are accorded, in physician
disciplinary cases, only the limited right
to discovery provided under the Ad-
ministrative Procedure Act is available.
Thus, for example, there are no inter-
rogatories, requests for admission, or
the unlimited right to take depositions
(such as those physicians are familiar
with in the defense of medical malprac-
tice cases).

Essentially, a deposition can only
be taken in MBC cases when it can be

ourt Further Limits
hysician Rights in
isciplinary Cases

shown that a witness would be out of
state or otherwise unavailable for the
hearing. There are advantages to this,
however. The attorney general repre-
senting the MBC has no authority to
depose the physicians against whom
the charges are pending, yet the
charged physician is entitled to investi-
gative and expert witness reports that
are the basis for the charges contained
in the MBC Accusation.

In Dr. Kenneally’s case, he sought
to take depositions of the MBC’s two
expert witnesses and investigator, seven
members of the MBC, and another
individual. Although such depositions
are ordinarily unavailable to physicians
charged by MBC accusations, the Su-
perior Court has held that it was a
denial of equal protection to deny Dr.
Kenneally the right to take such depo-
sitions since lawyers facing license
revocation proceedings were given the
right to take pre-administrative hearing
depositions.

In a published opinion, the Court
of Appeal reversed the Superior Court.
The decision of the Court of Appeal
was in conformity with the conserva-
tism displayed by the California
Supreme Court and California appel-
late courts in recent years. For a variety
of reasons, California appellate courts
have been far more interested in pro-
tecting the public against a perceived
danger from errant physicians than in
preserving individual rights of due

process of law.

In the Superior Court, Dr. Ken-
neally had contended that the equal
protection clause in the United States
Constitution required that persons
similarly situated be treated similarly
unless the disparity was justified. In
conformity with constitutional doc-
trine, Dr. Kenneally contended that the
law that deprived physicians of the
right to take depositions but permitted
attorneys under similar circumstances
to take depositions was subject to strict
scrutiny by the courts, since it im-
pinged on a fundamental right, namely
the right to practice one’s profession.
Under a long line of authority created
by the United States Supreme Court,
when laws treat similarly situated
groups of people differently, the chal-
lenged law is subject to strict scrutiny
if it impinges on a fundamental right.
In previous cases, the California Su-
preme Court had held that the right to
practice one’s profession constitutes a
fundamental right. On that basis, the
Superior Court applied the strict stand-
ard of review, found that there was no
compelling state interest for making
the distinction between physicians and
lawyers, and determined that physi-
cians, just as lawyers, should be entitled
to take depositions in the course of
disciplinary proceedings.

The Court of Appeal in the Ken-
neally case saw things quite differently,
despite the fact that there had been a
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line of precedent-setting cases in Cali-
fornia which held that physicians have
a fundamental right to practice their
profession entitling them to special
procedural protection in the event of
disciplinary proceedings designed to
restrict or take away that right. Thus,
the appeals courts had held that since
the right to practice medicine was a
fundamental interest, superior courts
reviewing decisions of the MBC must
independently review the evidence in
the hearing to determine whether or
not the findings of the MBC were sup-
ported by the evidence.

In the Kenneally case, the Court of
Appeal retreated from this basic princi-
ple and limited the principle. The court
held that the right to practice medicine
was “fundamental” only in the sense
that an administrative decision relating
to a physician’s license to practice
medicine deserved independent judi-
cial review, but not fundamental, such
that in an equal protection constitu-
tional analysis, strict scrutiny was to be
applied.

Thus, the court held that the dis-
tinction made by the legislature
between physicians and lawyers would
be upheld so long as there was a ra-
tional basis for that distinction. In
constitutional terms, it is very easy to
post a rational basis for almost any
statute and it is almost impossible to
invalidate a legislative classification or
distinction between different groups of
people on the basis of the rational basis
test.

Predictably, the Court of Appeal
thus held that there were sufficient dif-
ferences between the legal and medical
professions such that the limitations on
depositions in physician disciplinary
cases were rationally related to the gov-
ernmental purposes of reducing delay
and costs in such proceedings. Accord-
ingly, held the Court of Appeal, the
government code section which lim-
ited the right of a physician to conduct
depositions was not violative of the
physician’s constitutional right to
equal protection of the laws.

The significance of this opinion to
the profession is that it underscores the
conservative approach the appellate
courts are taking and their current
philosophical tendency to limit individ-

ual rights while protecting what they
perceive as the rights of the public.
Thus, the court of appeal in the course
of its opinion significantly stated as fol-
lows:

“The medical profession is techni-
cally complex and is intertwined in an
intimate relationship with the public
interest and welfare. The work of phy-
sicians has life-and-death consequences
for their patients. Negligent or incom-
petent physicians endanger the physical
and mental health and lives of their
patients. There is no profession in
which it is more critical that errant
practitioners be swiftly and expedi-
tiously identified, educated and
disciplined.”

The significance of this case is that
it underscores the importance of being
properly represented in MBC proceed-
ings from the very first instance that a
physician is contacted by the Medical
Board to, if necessary, the Superior
Court level. In this political climate,
physicians cannot count upon the Cali-
fornia courts of appeal to provide them
with the nicetics of procedural fairness
or appellate review focused upon the

protection of individual rights.

Note: This is particularly troubling
since the state legistature has changed
the law so that appeals from MBC cases
must be filed directly before district
courts of appeal rather than superior
courts as of Jan. 1, 1995,

Under the change, the courts of
appeal are charged with exercising their
independent judgment in reviewing
MBC decisions.

Prior to Jan. 1, the courts of appeal
had jurisdiction only after the cases
were first determined by the superior
courts.

Conscientious superior court
judges often would not hesitate to
overturn MBC findings not supported
by the preponderance of the evidence
when exercising their independent
judgment.

It can only be hoped that the
courts of appeal will review such cases

as fairly. [@

Henry R. Fenton JD, an attorney in
West Los Angeles, specializes in the vep-
resentation of physicians in MBC
investigations, hearvings, and appeals.

ORTHOPEDIST/HAND SURGEON

Kelsey-Seybold Clinic, Houston’s oldest and largest multi-specialty medical
group, has more than 20 primary care sites in and around the Houston area,
and a large specialty care clinic in the heart of the Texas Medical Center.
Today, over 180 physicians in 35 specialties practice at Kelsey-Seybold.

Exceptional Opportunity

As we expand our well-established, three-person orthopedics department, we
have an exceptional opportunity for a Hand Surgeon. This physician can expect
to deliver medical care in a busy orthopedic practice, which could include up to
75% hand and upper extremity work. Kelsey-Seybold Clinic provides ambulatory
care at 22 sites, surgical and hospital practice, as well as opportunities for teach-
ing and research at the world-renowned Texas Medical Center.

Supportive Environment

As the managed care leader in our market, Kelsey-Seybold offers the advanced
facilities and sophisticated management support that allows our physicians to
deliver high-quality, cost-effective medical care, and enjoy a

rewarding career and satisfying lifestyle. Competitive com-

pensation and exceptional benefits package are offered.

Professionals interested in learning more about
Kelsey-Seybold and Houston should contact:

Alfredo Czerwinski, M.D., Medical Director,

1709 Dryden, 18th Floor, Houston, TX 77030-2403,
(713) 791-7907. You may fax your correspondence to

(713) 791-7972. 1-800-231-6421

. .

Kelsey
Seybold
Clinic
Houston’s Doctors
since 1949
An Equal Opportunity Employer M/E/D/V
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